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INTRODUCTION 

 
The Wisconsin State Telecommunications Association (“WSTA”) submits 

these Comments pursuant to the Public Service Commission of Wisconsin’s (the 

“Commission’s”) June 2, 2006 Notice of Hearing in this docket.  Biennial Review of 

Universal Service Fund Rules, Public Service Commission of Wisconsin Docket 1-AC-

198, Notice of Hearing (June 2, 2006) (hereinafter, the “Notice of Hearing”).  The 

WSTA is an interested party in this docket because it includes in its membership all 

of Wisconsin’s Incumbent Local Exchange Carriers (“ILECs”) as well as ten wireless 

carriers in the state.  Many of these entities will be directly affected by any changes 

made to Wis. Admin. Code Ch. PSC 160 (the “Universal Service Fund (“USF”) 

Rules”).1 

                                                 
1 Given the diverse make-up of the WSTA’s membership, one issue raised in this docket – whether 
wireless carriers should be assessed – does not allow for unanimous support of all of the divisions of 
the WSTA.  The WSTA ILEC Division and Wireless Division will file separate comments with 
respect to this issue.  These Comments represent the positions approved by the majority of the 
WSTA’s membership. 
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The Notice of Hearing in this docket seeks input on a number of issues, with 

particular focus on the various proposed language changes adopted the Federal 

Communications Commission’s (“FCC’s”) designation and reporting criteria for 

Eligible Telecommunications Carriers (“ETCs”); (2) whether the assessment of 

wireless providers in Wisconsin should be resumed and; (3) whether changes should 

be made to change the data transmission requirements found in the current rules.  

Notice of Hearing at 2.  Since these individual points in the Notice of Hearing will likely be 

the most controversial, these Comments address these issues in Part I.  The 

individual rule changes included in the Draft Rules accompanying the Notice of Hearing 

are addressed in Part II.   

GENERAL COMMENTS  
 

The rules and proposals set forth in the Notice of Hearing offer a number of 

welcomed changes to the state’s USF rules.  These changes incorporate updates to 

the rules that are necessary to modernize the Commission’s rules to the present day 

experiences of companies and to correct some unintended consequences of the 

current rules.  At the same time, there are also a number of areas where the rule 

revisions need clarification to ensure that their intent is properly carried out in the 

final rules.  Finally, there are a number of changes and/or proposals that should be 

rejected because they do not fulfill the goals of universal service in a cost-effective or 

logical way.   

The individual arguments outlined below should be read in the context 

provided by the Federal Telecommunications Act of 1996.  Pub. L. No. 104-104, 110 

 2



Stat. 56 (codified at various sections of Titles 15 and 47 of the United States Code).  

The Telecommunications Act of 1996 does not preempt states from establishing 

universal service programs so as long as the additional state measures are “not 

inconsistent” with the regulations of the FCC and they do not “rely on or burden 

Federal universal service mechanisms.”  47 U.S.C. § 254(f).  Federal law also imposes 

a number of affirmative duties on states that act to forward universal service 

principles, chief among these duties is the requirement that “there should be specific, 

predictable and sufficient mechanisms to preserve and advance universal service.”  47 

U.S.C. § 254(b)(5).   

In this context, Commission’s rules must adhere to the principle that universal 

service requirements imposed by the state should be targeted to advance access to the 

telecommunications network and must be supported by specific and predictable 

support mechanisms.  Where the proposals in this docket fulfill these goals, the 

WSTA is generally in support of the changes.  Proposals that fail to meet these 

requirements should be rejected by the Commission.    
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PART I 

 
WSTA’S COMMENTS ON THE “ADDITIONAL POINTS” LISTED IN 

THE NOTICE OF HEARING 
 

I. ETC DESIGNATION PROCEDURES 
 

A. The Commission Should Adopt The Vast Majority Of The FCC’s 
Recommendations for ETC Applicants Because These 
Recommendations Are The Result of An Exhaustive Process   

 
The Notice of Hearing in this docket seeks input on whether the Commission 

should make changes to its ETC requirements that reflect the changes made to the 

federal designation and reporting requirements recently adopted by the FCC.  Notice of 

Hearing at 2 (citing In Re: Federal-State Joint Board on Universal Service, Federal 

Communications Commission CC Docket No. 96-45, Report and Order (March 17, 

2005) (hereinafter the “FCC ETC Order”)).  The FCC ETC Order provides the 

following new requirements that are specifically directed at ETC applicants:  

(1) provide a five-year plan demonstrating how high-cost universal 
service support will be used to improve its coverage, service quality 
or capacity in every wire center for which it seeks designation and 
expects to receive universal service support;  
 
(2) demonstrate its ability to remain functional in emergency 
situations;  
 
(3) demonstrate that it will satisfy consumer protection and service 
quality standards;  
 
(4) offer local usage plans comparable to those offered by the 
incumbent local exchange carrier (“ILEC”) in the areas for which it 
seeks designation; and 
 
(5) acknowledge that it may be required to provide equal access if all 
other ETCs in the designated service area relinquish their 
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designations pursuant to § 214(e)(4) of the Telecommunications Act 
of 1996.   

 
FCC ETC Order at ¶ 2.   
 

The WSTA believes that, with the exception of the FCC’s recommendation to 

require companies to provide five-year improvement plans, the Commission should 

adopt the all of the FCC recommendations for ETC applicants.  The WSTA also 

believes that the FCC ETC Order (save the five-year improvement plans) provides all 

of the necessary requirements for ETC designation and that this Commission should 

refrain from imposing any additional state-specific requirements and should consider 

removing the current state requirements that are not consistent with the FCC ETC 

Order.2 

The FCC’s action on this issue came in March of 2005, when a number of 

changes were made to create a “more rigorous ETC designation process” which, in 

turn, would seek to “improve the long-term sustainability of universal service fund.”  

FCC ETC Order at ¶ 2.  The FCC has begun to apply these additional criteria, and 

encouraged states to do the same.  FCC ETC Order at ¶ 17, ¶ 19 (“We [the FCC] 

encourage state commissions to require ETC applicants over which they have 

jurisdiction to meet these same conditions and to conduct the same public interest 

analysis outlined in this Report and Order”).3    

                                                 
2 This would include many of the requirements in Wis. Admin. Code § PSC 160.13.  However, the 
Commission has made clear that these requirements already do not apply to all Wisconsin ETCs, 
particularly those who are “federal-only” ETCs.    
 
3 Primary responsibility for designating ETCs is generally left to the states.  FCC ETC Order at ¶ 7 
(citing 47 U.S.C. § 214(e)(2).  However, in certain situations the FCC may perform the ETC 
designation.  Id. (citing 47 U.S.C. § 214(e)(6).  The FCC rules adopted in the FCC ETC Order apply to 
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The recommendations found in the FCC ETC Order are the result of a long 

and exhaustive process which started in June of 2002 when the FCC requested that 

the Federal-State Joint Board on Universal Service (“Joint Board”)4 review the 

Commission’s rules and make recommendations on ways to ensure the goals of 

universal service and the sustainability of the fund itself.  FCC ETC Order at ¶ 9.  In 

February of 2003, the Joint Board issued a Public Notice and invited comments on, 

among other things, whether the ETC designation process was fulfilling its intended 

purposes.  FCC ETC Order at ¶ 9 n. 15.  In July of 2003, the Joint Board held an en 

banc hearing on the ETC designation procedures.  FCC ETC Order at ¶ 9.  The 

culmination of the Joint Board’s process was the February 2004 Recommended Decision, 

which made several recommendations on how to revise the ETC designation process, 

many of which were adopted by way of the FCC’s action.  FCC ETC Order at ¶ 9.   

 In June of 2004, the FCC released a Notice of Proposed Rulemaking and 

sought comment on the Joint Board’s Recommended Decision.  FCC ETC Order at ¶ 13.  

Additionally, during this same time, the FCC was considering the ETC designation 

procedures in specific dockets, including a case involving the ETC designation of 
                                                                                                                                                 
any designation that is brought before the FCC, which in recent times have generally been more 
controversial designation requests.  See e.g. id. at ¶ 17 n. 44 (noting that the Order is geared toward 
wireless ETC designations, since they are the most likely to be before the FCC).   

4 In the wake of the Telecommunications Act of 1996, the Federal-State Joint Board on Universal 
Service was established in March 1996, to make recommendations to implement the universal service 
provisions of the Act. This Joint Board is comprised of FCC Commissioners, State Utility 
Commissioners, and a consumer advocate representative. 

See, http://www.fcc.gov/wcb/universal_service/JointBoard/welcome.html
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Virginia Cellular.  FCC ETC Order at ¶ 14 and n.31 (citing Virginia Cellular ETC 

Designation Order, 19 FCC Rcd at 1565, 1575-76, 1584-85, ¶¶. 4, 27, 28, 46).   

 In total, the ETC designation process has been the subject of a significant 

amount of input and scrutiny from service providers, consumer representatives and 

state and federal regulators.  WSTA believes that, for the most part, the ETC 

designation procedures outlined in the FCC ETC Order will provide a workable and 

predictable system for ETC designation that will ultimately enhance the sustainability 

of the fund.  FCC ETC Order at ¶ 2.   

Adopting these standards for ETC designation (with the exceptions noted 

herein) will also encourage efficiency since it will bring some uniformity of 

requirements for companies that are doing business in other states.  Indeed, 

Minnesota and Michigan have taken action to adopt the majority of the FCC’s ETC 

designation process.  Order Adopting FCC Requirements For Designating Eligible 

Telecommunications Carriers, As Modified, Minnesota Public Utilities Commission Docket 

No. P-999/M-05-1169 at 7 (October 31, 2005); In the Matter, On the Commission’s Own 

Motion, to Examine the Commission’s Role in Eligible Telecommunications Carrier 

Determinations, Michigan Public Service Commission Case No. U-14530, Order at 2 

(April 13, 2006).  Of course, to achieve the benefits that come with uniformity, the 

Commission would have to adopt the FCC procedures without adding any additional 

standards that are inconsistent with or in addition to the FCC’s guidelines.       

 With the exception identified in Part I. A. 2. below, the WSTA encourages the 

Commission to adopt the ETC designation requirements adopted by the FCC.   
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B. The Commission Should Apply the Improvement Plan 
Requirement To ETC Applicants Only; If Any Reporting 
Requirements Are Adopted, the Commission Should Fashion An 
Efficient Reporting Process  

 
The FCC ETC Order includes a requirement that ETC applicants submit a 

five-year plan describing the proposed investments and upgrades it will make using 

universal service support.  FCC ETC Order at ¶ 23.  This requirement was adopted to 

further the goal of ensuring that applicants demonstrate their commitment to make 

services available throughout their designated service territory.  FCC ETC Order at ¶ 

22.  While the FCC’s requirements could be applied to ETCs already designated by 

this Commission (See, FCC ETC Order at ¶ 2), the WSTA believes that this 

requirement should apply only to new ETC applicants and not previously designated 

ETCs.  Regardless, the WSTA believes that any reporting requirements adopted by 

the Commission can and should be fulfilled through less onerous requirements than a 

five-year improvement plan and can be achieved through an efficient form.   

1. The Commission Should Apply The Network Improvement 
Plan Requirements to ETC Applicants Only   

 
The FCC ETC Order specifically identifies this portion of the Order as being 

intended to make certain that ETC applicants demonstrate an ability to serve 

customers throughout its designated service territory.  FCC ETC Order at ¶ 22.  This 

section of the FCC ETC Order consistently refers to “ETC applicants” and not 

necessarily the ongoing requirements for previously established ETCs. See, id. at ¶ 23.  

While these reporting requirements could be adopted as part of the annual 

certification process, a distinction between ETC applicants and previously designated 
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ETCs makes sense in this context and is a distinction this Commission should 

recognize if the FCC’s requirements are adopted.   

Previously designated ETCs have provided years of experience relating to 

their commitment to customers and have an established record of their use of high-

cost support funds.  Additionally, ILEC ETCs are also under significant reporting 

duties with respect to their cost information, since high-cost support levels are 

generally determined using the ILEC’s costs.  As such, these costs have been justified 

through a rigorous process.   

A similar approach to the FCC’s requirements was recently adopted by the 

Public Utility Commission of Oregon.  In adopting many of the requirements of the 

FCC ETC Order, the Oregon Commission specifically excepted wireline ILECs from 

the  requirement to provide the build out plans.  In the Matter of Staff Investigation to 

Establish Requirements for Initial Designation and Recertification of Telecommunications Carriers 

Eligible to Receive Federal Universal Service Support, Public Utilities Commission of 

Oregon Docket UM-1217, Order at 16-17 (June 13, 2006) (the “Oregon ETC Order”).  

The Oregon Commission was persuaded by arguments that ILEC costs are already 

significantly justified in other contexts, and that the long history of the ILEC’s service 

as sufficient to show their commitment to serve and properly apply high-cost 

support.  Id.   

   Given this, the WSTA believes that this Commission should follow this 

logic and apply any network improvement plan requirements only to new applicants 

for ETC status but not to previously designated ETCs.     
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2. Any Improvement Plans Adopted By The Commission 
Should Be Of Shorter Duration Than The Five-Year Plans 
Adopted By The FCC 

 
As is shown above, the network improvement plan requirements should not 

be applied to previously designated ETCs.  Under this scenario, only ETC applicants 

would be required to provide the Commission with a network improvement plan.  

However, even in this case, the WSTA believes that ETC applicants should not be 

required to provide five-year network improvement plans, but should be required to 

provide a plan addressing a shorter period of time.5   

While the majority of the FCC ETC Order is based on sound reasoning, the 

five-year improvement plan appears to be out of step with the reality of the 

telecommunications marketplace where technological innovation, customer demand 

and other variables require that planning practices of telecommunications providers 

to be very flexible.  It has been the experience of WSTA members that attempts to 

develop network improvement plans on such a long timeline would be extremely 

unreliable since market conditions and technology are changing so rapidly.   

A shorter network improvement plan (along the lines of twelve to eighteen 

months) would still provide the Commission with a basis to gauge a company’s 

commitment to serve customers in a given area, and would be more accurately reflect 

the reality of today’s marketplace.  At worst, this Commission should follow the lead 

of the Minnesota Public Utilities Commission, which adopted a two-year 

                                                 
5 Of course, to the extent this Commission applies the network improvement plan on ETC 
applicants and current ETCs, the WSTA believes that the shorter network improvement plans 
should apply to any entity required to report this information to the Commission.   
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requirement.  Order Adopting FCC Requirements For Designating Eligible Telecommunications 

Carriers, As Modified, Minnesota Public Utilities Commission, Docket No. P-999/M-

05-1169 at 7 (October 31, 2005).  The Commission may also want to follow the 

Minnesota action insofar as it allows companies to file information on a service-area 

basis rather than a wire-center basis.  Id.   

3. The Form of Any Required Reporting Should Be Minimal   
 
The WSTA believes that the information required by the FCC ETC Order will 

provide a better ETC designation process.  However, this information can be 

provided in a very streamlined and efficient manner.   

As to the specific form of the improvement plans, the WSTA encourages the 

Commission to adopt relatively simple reporting requirements in order to keep 

compliance costs to a minimum.  Indeed, allowing companies to provide a narrative 

explanation of their future plans will provide the Commission with sufficient 

information on which to base ETC designation and certification decisions, but will 

make the reporting requirements relatively simple for companies.  The Michigan 

Commission has adopted such a process for these purposes.  A template of the form 

of the network improvement plans accepted by the Michigan Commission is attached 

as Attachment A.6   

                                                 
6 The Commission could take action additional action to provide for greater efficiency by adopting 
reporting requirements that will allow companies to file information with the Commission that is 
used in other contexts to verify their use of high-cost support.  Specifically, this Commission could 
accept the same verifications that are filed with the National Exchange Carrier Association 
(“NECA”) for this verification.  The Oregon Commission expressed this option by stating “[t]o 
eliminate duplicative filing requirements, [entities] that file reports with the Commission may refer to 
those in lieu of a similar reporting requirement for ETCs.  Oregon ETC Order at 16-17.  A similar 
proposition could be adopted for any reports filed with other entities beside the Commission.      

 11



Additionally, with respect to the other requirements in the FCC ETC Order, 

many of these requirements are currently covered by the Commission’s administrative 

rules.  See e.g., Wis. Admin. Code ch. 165 (generally addressing customer protection 

requirements); Wis. Admin. Code § PSC 165.065 (relating to the requirements with 

respect to emergency situations).  As such, in many cases, additional reporting or 

certification may not be necessary.  To the extent the Commission desires some 

certification on these matters, this could be achieved through a very simple filing 

identifying that companies are in compliance with the specific rules at issue.   

In total, the WSTA believes that the FCC ETC Order provides a sufficient 

process for ETC designation that will provide many benefits to Wisconsin.  However, 

as noted above, because the network improvement planning requirements 

incorporated into the FCC ETC Order are most valuable to ensure that new ETC 

applicants are ready to provide the level of service required of ETCs, the WSTA 

believes that any new reporting requirements should be applied only to new ETC 

applicants and not previously designated ETCs.  To the extent this Commission 

adopts any new reporting requirements, these requirements should be minimal and 

efficient.  

II. ASSESSMENT OF WIRELESS PROVIDERS   
 

As this Commission is aware, the WSTA is made up of a diverse group of 

members, including ILECs, Wireless Providers and Internet Service Providers.  This 

diverse membership base allows the WSTA to identify and forward many viewpoints; 

                                                                                                                                                 
 

 12



however, in some cases it does not allow the WSTA to present a completely unified 

message.  The issue of whether the Commission should resume the assessment of 

wireless providers for the state USF is a situation where the membership of the 

WSTA cannot present a unified position.  Given this, the Commission should refer to 

the separate submissions of the WSTA ILEC Division and the WSTA Wireless 

Division on this issue.   

III. DATA TRANSMISSION SPEED ISSUES   
 
The Notice of Hearing in this docket seeks comment on whether the 

Commission should change the data transmission speeds found in Wis. Admin. Code 

§ PSC 160.031 and § PSC 160.035.  The WSTA believes that, given the current 

market-based trends, there is no need to update the Commission rules on this issue.  

Competitive market forces are already achieving the goals of increased access to 

broadband networks.  Imposing new data speed requirements would inflict costly 

requirements on certain competitors in the broadband marketplace.  These costs 

would greatly outweigh the benefits of the changes and would significantly skew the 

marketplace for advanced services- a marketplace that is continually bringing faster 

services to more and more areas of the state.    

A. The Market Is Currently Addressing Broadband Deployment  

 In today’s marketplace, “[c]ustomers have a number of options for obtaining 

broadband services.”  Public Service Commission of Wisconsin, Memorandum: 

Universal Service, Data Transmission Speeds, and Broadband Availability at 2 (November 2, 

2005) (the “Staff Briefing Memorandum”).  These options include DSL service, cable 
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modem service, high-speed data lines, fixed wireless and satellite broadband service.  

Id. at 2-3.7  While this marketplace has not yet achieved ubiquitous access, 

“[b]roadband deployment is growing – nationally and at the state level.”  Id. at 5.  The 

Staff Briefing Memorandum questions whether the market approach should continue to 

play out, or whether requirements are needed to encourage broadband deployment.  

Id.  Given the growth in broadband deployment in the past and the array of 

competitors in this marketplace there is no need to inject regulations and 

requirements at this time.  The WSTA encourages the market approach and 

discourages any changes to the data speed requirements found in the current rules.   

 Nationwide, the number of connections to high-speed services for Internet 

access has been increasing steadily.  The most recent FCC report on deployment of 

high-speed service, released just two days before the submission of these Comments, 

shows that the number of high-speed line connections to homes and businesses 

increased from 42.4 million to 50.2 million lines (an increase of 18%) during the 

second half of 2005.  Federal Communications Commission, Industry Analysis and 

Technology Competition Bureau, High-Speed Services for Internet Access: Status as of 

December 31, 2005 at 1 (July 26, 2006).  For the full 12-month period of 2005, the 

high-speed connections increased from 37.9 million lines to the current level, an 

increase of approximately 33%.  Id.           

 This recent FCC data reflects similar trends in Wisconsin.  The Commission’s 

latest Report on Advanced Telecommunications Infrastructure reveals that, in Wisconsin:   

                                                 
7 Additionally, new technologies including Wi-Max and Broadband over Power line (“BPL”) are 
beginning to emerge as potential competitors in this marketplace.   
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Broadband deployment continues to grow.  A number of ILEC 
companies make broadband service available to 100 percent of the 
customers within their service territory.  Many broadband providers 
are offering tiered speed options.  This gives the customers a choice 
of broadband speeds based on price…Some [providers] are offering 
[Fiber to the Premises] to the customers.  [Cable Television 
providers], wireless and satellite providers are expanding their 
offerings for consumer also; in many instances the Commission does 
not have access to that deployment data. 

 
Public Service Commission of Wisconsin, Reports to the Legislature, Status of Investments in 

Advanced Telecommunications Infrastructure in Wisconsin and Universal Service Fund at 20 

(Spring 2006) (the “2006 Infrastructure Report”). 

  This growth in broadband availability is illustrated through a number of 

statistics, with one table showing the number of ILEC access lines in exchanges 

where DSL service is not offered: in 2002 there were over 470,000 access lines in this 

category.  Id. at 23.  By 2004, this number had dropped to below 100,000.  Id.8  To 

achieve this type of reduction, the investment into broadband-ready facilities has 

clearly been significant.   

 The Commission report also shows that broadband growth is not limited to 

urban areas, as “Wisconsin rural communities served by large and small 

telecommunications providers continue to see broadband deployment further into 

their territories.”  Id. at 26.  Recent compilations from the Wisconsin Legislative 

Council bear this out.  At the request of State Representative Phil Montgomery, the 

Legislative Council drafted a memorandum for the Assembly Committee on Energy 

                                                 
8 Again, it is important to note that these figures only apply to DSL availability, which is only one of 
the technologies used to bring broadband to Wisconsin residents. 
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and Utilities.  Wisconsin Legislative Council,  Memorandum: FCC Data on High-Speed 

Services for Internet Access in Wisconsin at 1 (January 3, 2006 (revised January 13, 2006)) 

(“Legislative Council Memorandum”).  The memorandum used FCC data to determine 

the portion of Wisconsin’s population with access to high-speed services.  Id.9   

 The Legislative Council review of the FCC data indicates that broadband 

deployment in Wisconsin is very significant.  The vast majority of Wisconsin’s 

population (over 92%) live in zip codes where three or more providers are offering 

broadband services.  Legislative Council Memorandum at 6, Table 8.  Only 2.1% of the 

population lives in zip codes where there is no provider (0.2%) or only one provider 

(1.9%) offering broadband service.  Id.  The data suggests that, with respect to 

providing service across the state, Wisconsin is progressing more quickly than the 

nation as a whole.  Only 2% of Wisconsin zip codes reported no broadband 

providers compared to 5% nationwide.  Id., Table 7.   

 Aside from access to broadband services, trends show that the competitive 

marketplace is making broadband access more affordable.  Recently, several 

telecommunications carriers have announced plans to significantly discount certain 

DSL offerings, with some being available for an introductory price of under $15.00 

per month.  See e.g., http://www.dslspecialoffer.com/ (AT&T special offering); 

http://www22.verizon.com/forhomedsl/channels/dsl/?SFlow=MM (Verizon 

special offering).  FCC Chairman Kevin Martin often notes the dropping prices for 
                                                 
9 The Legislative Council Memorandum notes that the FCC data (from 2004), defines a broadband 
connection as a line that can transfer data at 200 kilobits per second in at least one direction.  
Additionally, the FCC data reports availability on a zip code basis, which could be less accurate than 
other data collection methods.  Regardless, this is the data presented by the FCC, a regulatory body 
with significant expertise in the area of telecommunications offerings.    
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broadband service in his speeches on this issue.  See e.g. 

http://www.fcc.gov/commissioners/martin/documents/summit0112.05.ppt#308,12

,DSLPriceDrop.  This Commission has also recognized that other offerings, 

including satellite broadband are decreasing in price as well.  2006 Infrastructure Report 

at 27 (“satellite monthly service prices have recently become more competitive”).  

This is important considering there are at least two major satellite broadband 

providers in Wisconsin: AT&T powered by Wildblue and Solarus.  

 While some areas for additional deployment remain, the data shows that the 

marketplace has brought a competitive broadband market to a large portion of the 

state already with the prices for various services decreasing with additional 

competition.  This history shows that the marketplace, rather than regulation, will 

continue the trend of bringing broadband services at competitive prices to customers 

throughout the state without the need to change the Commission’s USF rules on data 

transmission speeds.     

B. Broadband Deployment Issues Should Not Be Addressed in the 
USF Rules  
 

Addressing broadband deployment issues in the context of the USF rules does 

not appear to be a wise direction for the Commission to take.  As noted in the 

briefing memorandum, there are various options for customers to consider when 

obtaining broadband services.  Staff Briefing Memorandum at 2 (identifying DSL, cable 

modem, T-1’s, fixed wireless, satellite and BPL as the many options).  However, 
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under the current statutory and regulatory framework, the USF rules would not apply 

requirements to every player in the broadband marketplace.10   

The Staff Briefing Memorandum identifies this concern by arguing that any plan 

should be technologically neutral and provider neutral.  Staff Briefing Memorandum at 5-

6.  However, addressing the issue of broadband availability through the USF rules 

would fail to meet these requirements.  The requirements of Wis. Admin. Code § 

PSC 160.03 apply to “local exchange service provider[s]” or to entities seeking 

designation as an eligible telecommunications carrier under Wis. Admin. Code § PSC 

160.13.  This means that not all of the competitors in the broadband market would 

be covered by these potentially costly requirements since not all would be subject to 

requirements of these rules.     

 To the extent that broadband deployment issues need to be addressed with 

government intervention, it should be the Legislature that identifies the concerns and 

provides directives to address any specific problems.11  Under its current authority, 

the Commission acting to update the data transmission rules would impose 

unnecessary costs to solve a problem the marketplace is adequately addressing.  In 

doing so, the Commission would skew the marketplace and impose costs on certain 

                                                 
10 In reality, the Commission does not have the jurisdiction to actually regulate the wireline 
broadband marketplace, which is under the exclusive jurisdiction of the federal communications 
laws.  See e.g., Appropriate Framework for Broadband Access to the Internet over Wireline Facilities, Federal 
Communications Commission CC Docket No. 02-33, Report and Order and Notice of Proposed 
Rulemaking at ¶¶ 12-17 (September 23, 2005).       
 
11 As is shown in Part I. C. 3. below, the Legislature and the Governor have already acted on this 
issue by offering additional incentives for broadband deployment rather than the requirements 
advocated for in the Staff Briefing Memorandum.   
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providers of broadband services.  This is not the time or context for the Commission 

to take action on this issue.   

C. Other Options Will Better Address Any Specific and Identified 
Market Failures   

 
If the Governor’s “Grow Wisconsin” plan is the basis for the staff 

recommendations (see Staff Briefing Memorandum at 1, n. 1), the Legislature and the 

Governor have already acted to achieve these goals in a market-based and cost-

effective way.  Additional action is not necessary at this time, particularly not in the 

context of the USF Rules.     

This past legislative session, the Legislature passed and the Governor signed a 

bill that will create tax incentives for entities to invest in equipment that will bring 

broadband services to un-served and under-served areas of the state.  2005 Wisconsin 

Act 479 (“Act 479”).12  Act 479 will provide sales tax exemptions and income tax 

credits for entities that make investments that are likely to increase the availability of 

broadband service in areas that are served by either zero or one providers.  Id.  Act 

479 allocates $7.5 million of tax incentives for this purpose.  Id.   

 The incentives provided by Act 479 will better achieve the goals outlined in 

the Staff Briefing Memorandum in that it is drafted to be technologically neutral and 

provider neutral since any type of provider could apply and receive the tax benefits.  

Additionally, and unlike a blanket rule, Act 479 is targeted to areas where broadband 

                                                 
12 Act 479 defines broadband equipment as that which can transmit data at speeds of at least 200 
kilobits per second in either direction.     
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deployment and competition is lacking since it will only be available for investments 

made in un-served and under-served areas of the state.   

 The Legislature and the Governor have already acted in a cost-effective way to 

address concerns about broadband deployment.  Any action with respect to the data 

transmission requirements should be postponed at least until the benefits of Act 479 

can be established. 

PART II 
 

WSTA’S COMMENTS ON THE SPECIFIC RULE CHANGES 
IDENTIFIED IN THE NOTICE OF HEARING13  

 
I. ESSENTIAL SERVICES; WIS. ADMIN. CODE § PSC 160.03 
 

While not reflected in the current Draft Rules, the Commission should revise 

the essential services listed in Wis. Admin. Code § PSC 160.03 to reflect the types of 

providers who have sought and will seek ETC designation in the state.  Changes 

should be made to make the rules more “technology neutral.”  

The current rules incorporate many provisions that are geared towards 

landline providers, including the requirement to provide an annual local telephone 

directory.  Wis. Admin. Code § PSC 160.03(2)(b).  Such a requirement cannot apply 

to all ETCs, such as wireless ETCs, and therefore should not be imposed on any 

ETCs since it cannot be technology neutral. 

Changes to this section would be even more important should the 

Commission elect to resume assessing wireless providers for the state USF.  Changes 

                                                 
13 In an effort to make these comments more user friendly, the comments in Part II are listed in the 
order of the Administrative Code itself and not necessarily in the order of importance to the WSTA.   
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to this section would allow wireless providers to become ETCs for purposes of both 

the federal and state funds. 

II. ELIGIBILITY REQUIREMENTS FOR LOW-INCOME 
PROGRAMS; WIS. ADMIN. CODE § PSC 160.06 (2), (4) AND (5) 
  

The specific rule changes to these section incorporated into the Draft Rules 

are not themselves an area of concern to the WSTA.  However, the WSTA urges the 

Commission to revise the requirements of Wis. Admin. Code § PSC 160.06(2).   

Under its current form, this rule requires companies to reconfirm the eligibility 

of all their Lifeline and Linkup customers on an annual basis.  The WSTA encourages 

the Commission revise this rule to include an option for companies to follow the 

FCC’s requirements on this issue, and verify a sample of Lifeline customers, rather 

than the entire list of Lifeline customers.   

Since the last revisions to Wis. Admin. Code Ch. PSC 160, the FCC has 

revised its verification rules to allow verifications of a “statistically valid” sample of 

Lifeline recipients.  In The Matter Of Lifeline and Link-Up, Federal Communications 

Commission, WC Docket No. 03-109, Report and Order and Notice of Proposed 

Rulemaking at ¶ 35 (April 29, 2004); see also, id. at Appendix J (outlining the 

procedures for determining the proper statistical sample) a copy of the explanatory 

document is included as Attachment B to these Comments.     

The WSTA believes that reconfirming the eligibility of Lifeline customers is an 

essential tool to help ensure that the fund is being properly utilized.  Providing a 

choice of verification procedures for companies will still achieve this goal, but allow 
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for additional efficiencies since companies will be able to choose the verification 

method that best suits their company structure.   

III. LIFELINE AND LINKUP RULES; WIS. ADMIN. CODE § PSC 
160.061- § PSC 160.062 

 
A. Wis. Admin. Code § PSC 160.061(7) 

 
WSTA welcomes the revisions to this section that will correct a situation 

whereby some non-ETCs could have received full reimbursement for Linkup charges 

and ETCs could have received less than full reimbursement.  Regardless of the 

inequities between ETCs and non-ETCs, the wording of the current version of the 

rule could deny full reimbursement to some companies, since the Federal Linkup 

program pays up to 50% of the first $60 of charges, for a maximum of $30.  If 

activation charges exceed $60, under the current rule, ETCs would not be able to 

recover the full amount while non-ETCs would.  This revised rule will eliminate this 

concern.   

The WSTA does request that the Commission revise the wording of this rule 

to clarify the specific requirements companies must meet to receive reimbursement 

under the Linkup program.  Under the revised rules, companies must meet the 

eligibility requirements “under sub. (7)” to be eligible for reimbursement.  Notice of 

Hearing, Attachment B, at 7.  However, sub. (7) of the revised rule does not contain 

any specific eligibility requirements to receive USF funding from this program.  The 

WSTA recognizes that both ETCs and non-ETCs are currently eligible for 

reimbursement under this program, which explains why the reference to the ETC 

certification requirements in Wis. Admin. Code § PSC 160.13 are specifically deleted 
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from this revised rule.  Id.  However, some eligibility requirements for the program 

must be established to ensure that only eligible recipients and/or carriers receive the 

benefits of the Lifeline and Linkup programs.         

B. Wis. Admin. Code PSC § 160.062(1)-(5) 
 

Under the current rules, providers are required to offer a Lifeline monthly rate 

for services that include single party residential service, touch-tone service, any 911 

charges, the federal subscriber line charge, and a certain number of local calls per 

month.  Wis. Admin. Code § PSC 160.062(2)(b).  The Draft Rules appear to change 

this policy and instead require companies to apply a Lifeline discount to any of their 

service offerings.  Notice of Hearing, Attachment B at 7.  The stated purpose of the rule 

revisions in this section is to provide customers the ability to choose between various 

service packages and have a discount applied to that service choice.  Notice of Hearing, 

Attachment A at 3.  The WSTA is concerned about this change in policy because it 

could be very costly, could result in customer confusion and would significantly 

increase the potential for abuse of the Lifeline program.   

 Requiring that providers allow Lifeline customers to purchase any of their 

packages is a significant and imprudent shift in policy.  As this Commission has 

noted, the Lifeline program is intended to make a certain bundle of essential services 

available to low-income customers.  Determination Regarding Compliance with Wis. Admin. 

Code § PSC 160.062(1) in the Provision of Lifeline Benefits to Low-Income Customers, Public 

Service Commission of Wisconsin Docket 3775-TI-101, Final Decision at 3 (October 

24, 2003).  Requiring providers to make available and apply the Lifeline discount to 
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more costly non-essential services is not the purpose of the program.  This change in 

policy may actually encourage people to sign up for adjunct services that they may 

not be able to afford, believing that they only have to pay $15 per month for the 

service, which is the “cap” on Lifeline services.  See Wis. Admin. Code § PSC 

160.062(2)(b) and Notice of Hearing, Attachment B at 9.    

To the extent the Commission believes it is good policy to apply a Lifeline 

discount to its service packages, the rules could be written to allow this, but should 

not require it.  This would require that the Commission maintain the current rule on 

this issue, which would require providers to offer a Lifeline package that includes the 

basic services listed above.  Additionally, the Commission could add the language of 

the revised rule, but make it permissive rather than mandatory.   

The WSTA believes that the revisions in this section should not be accepted 

by the Commission.  At the least, the language should be permissive rather than 

mandatory.  Additionally, with respect to service packages that include services 

beyond the scope of the Lifeline program, the language of any revised rule should be 

clarified to ensure that Lifeline recipients are aware that additional services would not 

be subject to the Lifeline discount and could result in significant charges to their bills.    

C. Wis. Admin. Code PSC § 160.062(9) 
 
This is a new provision of the USF Rules dealing with situations where 

providers have reason to believe that a Lifeline customer is no longer eligible for 

Lifeline benefits.  The WSTA is generally supportive of this section since it provides 

the specific mechanism for companies to follow when they believe a customer is no 
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longer eligible for these benefits.  However, the 90 day time limit for termination of 

service should be eliminated or extended. 

The WSTA is concerned about this time limit because it could provide a way 

for ineligible recipients to “game the system” by extending verification disputes 

beyond the 90 day period, requiring a provider to start the entire process over.  Such 

a situation (or a simple clerical error) could mean that ineligible customers could 

continue to receive benefits for an additional two months.  This should be an 

unacceptable possibility given the limited resources that are available for these 

programs.     

To preserve the viability of the USF and to ensure that the funds are expended 

on only eligible recipients, the 90 day time limit in this section should be removed or 

significantly extended.    

IV. PAY PHONE REQUIREMENTS; WIS. ADMIN. CODE § PSC 
160.13(1) 

 
Revised rule Wis. Admin. Code § PSC 160.13(1) incorporates a requirement 

that ETCs provide payphones “in each exchange, incorporated municipality and 

where the public convenience requires it.”  Notice of Hearing, Attachment B at 25.  

This provision should be deleted because it is unnecessary and, more importantly, the 

Commission does not have jurisdiction to impose or enforce such a requirement.  

 The Telecommunications Act of 1996 required the FCC to take action and 

encourage competition in the payphone marketplace.  47 U.S.C. § 276(b)(1)(A).  Later 

that year, the FCC adopted comprehensive rules relating to the provision of pay 

telephone service.  Implementation of Pay Telephone Reclassification and Compensation 
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Provisions of the Telecommunications Act of 1996, Federal Communications Commission 

CC Docket No. 96-128, Order on Reconsideration (November 8, 1996) and Report 

and Order (September 20, 1996).  The vast majority of the FCC’s rules on this issue 

were upheld by the Court of Appeals for the Circuit of the District Columbia.  Illinois 

Public Telecommunications Ass’n v. FCC, 117 F.3d 555 (D.C. Cir. 1997), clarified in 123 

F.3d 693 (D.C. Cir. 1997).     

The federal legislation and subsequent FCC action was designed to have a 

preemptive effect on any state requirements that would impose barriers to then entry 

or exit of the payphone market.  47 U.S.C. § 276(c) (“to the extent that any State 

requirements are inconsistent with the [FCC’s payphone] regulations, the [FCC’s] 

regulations on such matters shall preempt such State requirements”).  While the FCC 

did provide limited state jurisdiction over portions of payphone service, this 

jurisdiction was limited to regulations that are “competitively neutral…to provide 

consumers with information and price disclosure.”  Report and Order (Sept. 20, 

1996) at 9.     

The requirements suggested in this revised rule would violate the preemptive 

effect of the federal statutes and FCC action.  Requiring companies to provide 

payphones in every exchange clearly constitutes a barrier to entry or exit of the 

payphone market.  This is true even though the Commission attempts to frame the 

issue as a requirement of ETCs only, since this appears to violate the requirement 

that State regulations be competitively neutral.   
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Additionally, the rule appears to be unnecessary when one considers other 

Commission rules.  To the extent that payphones are deemed to be necessary for the 

public interest, the Commission rules already address the issue.  Wisconsin 

Administrative Code § PSC 160.073 provides a procedure and funding mechanism 

for the installation and maintenance of public interest payphone where “it is 

determined that the public health, safety and welfare is jeopardized without the 

telephone…”  Wis. Admin. Code § PSC 160.073(1); see also 47 U.S.C. § 276(2); Wis. 

Admin. Code § PSC 160.073(9)(funding mechanisms).   

  The requirements of the revised rules are not only preempted by federal law, 

but they are unnecessary in light of the public interest payphone provisions in the 

current rules that provide targeted assistance to establish payphones where they are 

truly necessary.   

V. USF ASSESSMENT COLLECTION; WIS. ADMIN. CODE § PSC 
160.18(10) 

 
The portion of the revised rules would require companies to make 

adjustments to their assessment numbers to account for under or over collection of 

universal service fund contributions within 60 days of the Commission’s 

determination of a new assessment rate.  While the WSTA understands the need to 

have this “true-up” process be done in a timely manner, the 60 day window is simply 

too short for companies to fully assess the impacts of the prior year’s assessment rate.  

This is particularly true for the companies that do not collect USF amounts on a 

monthly basis, but instead charge customers on an annual or semi-annual basis.   
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The WSTA believes that this timeframe should be extended to a six-month 

period.  This would still provide a specific and definite timeframe for adjustments, 

but would allow providers to fully assess the extent of their over or under collection 

from the prior year.  

 

 

CONCLUSION 

For the foregoing reasons, the WSTA respectfully requests the revisions and 

clarifications to the USF Rules identified above.   

 
 
 
 
Dated this 28th day of July, 2006.   
 

  
WISCONSIN STATE TELECOMMUNICATIONS ASSOCIATION 

 
      

By: /s/ Brian J. Rybarik      
 
     

Brian J. Rybarik (SBN 1047401) 
     121 E. Wilson Street, Suite 102 
     Madison, WI 53703 
     (608) 256-8866 ext. 23 

(608) 256-2676 (fax) 
     brybarik@wsta.info
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Federal Telecommunications Act for the calendar year 2006, as well as for numerous 

prior years. 

 
II. FIVE YEAR BUSINESS PLAN 

 
 4. Applicant hereby certifies that it will only use the federal USF support it 

receives during 2007 and beyond for the provision, maintenance and upgrading of 

facilities and service for which such support is intended.  As a rural ILEC, and a rate-of-

return carrier, Applicant is eligible to receive four categories of USF disbursement:  

Interstate Common Line Support (ICLS); Local Switching Support (LSS); High Cost Loop 

Support (HCLS); and Safety Net Additive Support (SNAS).1  The focus of this filing is on 

LSS, HCLS, and SNAS. 

     5. LSS uses Applicant’s embedded costs associated with switching 

investments, depreciation, maintenance, expenses, taxes and an FCC-established rate 

of return.  47 CFR 54.301.  Therefore, LSS reimburses Applicant for investments and 

expenses already incurred, and is used to offset Applicant’s interstate switching revenue 

requirement.   

 6. Applicant’s HCLS is based upon its embedded, unseparated loop costs, 

which are calculated using a set of algorithms approved by the FCC.  47 CFR 36.601, et 

seq.  Therefore, HCLS also reimburses Applicant for investments and expenses already 

incurred.   

                                                 
1 Applicant, no less frequently than annually, submits detailed information requested by NECA in the USF 
data collection process.  The annual cost studies that Applicant files with NECA provide support 
documentation on network expenditures.  NECA and its auditors must attest to the validity and integrity 
of NECA's process.  NECA performs focused reviews of cost studies as well as the USF filings for the cost 
companies involved in the NECA process. 
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 7. SNAS is support above the HCL cap for carriers that make significant 

investment in rural infrastructure in years in which HCL is capped.  To receive SNAS, a 

rural carrier must show that growth in telecommunications plant in service (TPIS) per 

line is at least 14 percent greater than the study area’s TPIS in the prior year.  47 CFR 

36.605.  Therefore, SNAS, like the other USF categories, reimburses ILECs for 

investments and expenses already incurred. 

   8. Unlike competitive LECs and wireless carriers, who do not always have the 

network and facilities needed to provide service to all customers in their ETC service 

areas, as an ILEC, Applicant already has a ubiquitous telecommunications network in 

place that it uses to serve its customers.  As a result, “dropped calls” are not an issue 

for Applicant’s customers, and thus Applicant does not have problems with “signal 

quality, coverage, or capacity” (April 13 Order, p 3).  

 9. The FCC has clarified that, for the ETCs that it designates, the “service 

quality improvements in the five-year plan do not necessarily require additional 

construction of network facilities.”  FCC 05-46, ¶ 23.  Because Applicant already has a 

ubiquitous telecommunications network in place, most of the USF support that it 

receives is not used to add network facilities.  In such situations, the FCC has stated 

that the ETC Applicant may provide “an explanation of why service improvements in a 

particular wire center are not needed and how funding will otherwise be used to further 

the provision of supported services in that area.”  FCC 05-46, ¶ 23.  Applicant provides 

this explanation below. 
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 10. For an ILEC, drawing a direct correlation between USF monies received 

and network build-out plans is not possible in the same way that new entrants, like 

wireless providers or CLECs, may be able to do.  In other words, Applicant will not 

construct cellular towers or install an entirely new wireline network, as new entrants 

might do, but will instead use USF support to maintain its existing network. 

 11. For ILEC ETCs, like Applicant, federal high cost support is used to support 

prior expenditures for ongoing network costs, but the monies received do not cover the 

entire cost of operating the network.  Rather, the support that Applicant receives is only 

a percentage of its costs to provide service.  Thus, USF support helps Applicant to: (1) 

maintain affordable rates for local exchange service; and (2) to continue to upgrade its 

telecommunications facilities and equipment as necessary to meet evolving service 

requirements and maintain high quality service.  Because Applicant does not have 

coverage problems, and given that Applicant’s use of USF support is for maintenance of 

its existing network (rather than constructing additional facilities), Applicant has no map 

depicting any coverage enhancements made in 2005.  However, a record of Applicant’s 

expenditures made, by category, during 2005 are public information contained on the 

FCC’s website,2 and a paper copy of same has been provided to the MPSC Staff. 

 12. Thus, the focus of Applicant’s service quality improvement plan over the 

next five years will be to continue to maintain its existing facilities (such as repairing 

damaged cables and fibers), as well as upgrading any obsolete facilities as necessary to 

meet evolving service requirements and maintain high quality service.  Applicant will 

                                                 
2 http://www.fcc.gov/Bureaus/Common_Carrier/Reports/FCC-State_Link/Monitor/usf05r04.zip 
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also expand its facilities as needed in order to serve new homes or subdivisions within 

its ETC service area.  Because Applicant replaces and upgrades facilities and equipment 

on an “as needed” basis, providing projected start and completion dates for projects, 

and specific geographic locations of such projects, is very difficult.  However, Applicant 

states that in 2007 it plans to allocate its USF expenditures within its wire centers as 

follows: 

 Wire Center   Planned % of USF Expenditures 

 [WC name/description]   __% 
 [WC name/description]   __% 
 
[Additionally, Applicant is currently contemplating the following projects:] 

• [Describe project, including the wire center, projected startup and completion 

date, and population or number of access lines in the wire center.] 

• [Describe project, including the wire center, projected startup and completion 

date, and population or number of access lines in the wire center.] 

[For companies with CLEC operations, insert:  “Applicant does not receive any high cost 

USF support for its CLEC operations”.] 

13. During 2005, Applicant experienced no outages lasting 30 minutes or 

more, or that were required to be reported under Rule 23 of the MPSC’s Quality of 

Service Rules (2000 AC, R 484.523).  [If Applicant did have a reportable outage, it 

should cite by date and time all outage reports filed with the MPSC.  If a verbal, rather 

than written report was provided to the MPSC, Applicant should list:  (1) date and time, 

(2) what occurred, (3) services affected, (4) geographic areas affected, (5) steps taken 

to prevent similar situations, and (6) number of customers affected.]   
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 14. As noted, Applicant is an ILEC with telecommunication facilities already in 

place, and thus is generally equipped to provide service to all-comers in its service area.  

Applicant was able to provide service to all customers that requested service in its ETC 

service area during 2005, and as of December 31, 2005, had no unfulfilled requests for 

service in its ETC service area.   

  
II. DEMONSTRATION OF FUNCTIONALITY IN EMERGENCIES 

 15. Applicant is able to remain functional in an emergency situation through 

the use of back-up power to ensure functionality without an external power source.  

Applicant has backup battery reserve in its central office, which enables it to provide 

service for a minimum of 8 hours. 

 16. Applicant also complies with all obligations to provide service in 

emergency situations as set forth in Rule 46 of the MPSC’s Quality of Service Rules 

(2000 AC, R 484.546), and its network is engineered to provide maximum capacity in 

order to handle excess traffic in the event of traffic spikes resulting from emergency 

situations. 

  
III. CONSUMER PROTECTION AND SERVICE QUALITY STANDARDS 

 17. As a licensed local exchange carrier in Michigan, Applicant is obligated to 

comply with the numerous consumer protections contained in the Michigan 

Telecommunications Act (MTA), the MPSC’s Privacy Guidelines (2000 AC, R 484.201 et 

seq.), the MPSC’s Anti-Slamming procedures (Case No. U-11900), the MPSC’s Billing 

Standards (2000 AC, R 484.301 et seq.), and the MPSC’s Quality of Service Rules (2000 
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